
PROPERTY OWNERS ASSOCIATION  * IN THE  

OF ARUNDEL ON THE BAY, INC. et. al. 

       * CIRCUIT COURT 

  Plaintiffs/Counter-Defendants 

v.       * FOR 

  

MAURICE B. TOSE’, et ux.      * ANNE ARUNDEL COUNTY  

         

  Defendants/Counter-Plaintiffs * Case No. C-02-CV-19-003640  

       

* * * * * * * * * * * * *  

 

DEFENDANTS’ PRETRIAL STATEMENT 
 

The Defendants/Counter-Plaintiffs, Maurice Tose’ and Teresa Layden (“Tose”), by and 

through their attorneys, Barbara J. Palmer and Hyatt & Weber, P.A., files this Pre-Trial Statement 

pursuant to Maryland Rule 2-504.2 and states: 

 1. Defendant’s Statement of Facts/Status of the Action 

This dispute has been brought by the homeowners association of the community of Arundel 

on the Bay, and two individuals, against a waterfront property owner, Maurice Tose and his wife, 

Teresa Layden, because they seek the use of the paper roads between the Tose’ lots for use of the 

community at large for waterfront activities.  The property at issue shows on the 1927 plat (Ex. A) 

as a road leading to an area of beach along Fishing Cove.  Over the decades, erosion and sea-level 

rise has totally eliminated the beach area and the Tose’ properties are now waterfront lots. (Ex. B)  

The Property Owners Association of Arundel on the Bay, along with two residents of the 

community of Arundel on the Bay have filed suit against Tose’, claiming that the community as a 

whole has the right to an implied easement for the use of the paper roads that are adjacent to the 

Tose’ properties, for all riparian purposes.  The Plaintiffs seek an injunction against the Defendants 

because they have parked their vehicles and placed some driveway markers in the area which is 
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the subject of the dispute.  The Plaintiffs do not make a claim of title to the area of the unimproved 

paper roads that is the subject of the dispute. 

The Defendants assert that they hold title to the paper roads as a result of Real Property 

Art. §2-1141; because of their ownership of the adjacent lots on both sides of the paper road of 

Magnolia Avenue, they hold title to the entire width of the bed of the paper road.  For the same 

reason, they hold title to half of the roadbed of Saratoga Avenue, which borders one of their three 

lots.  The Defendants further assert that their interest is subject to the limited implied easement by 

plat, to those that require the use of the paper road to reach the next street or public way. Kobrine 

v. Metzger, 380 Md. 620 (2004).  The paper road is not available for use as a community park or 

waterfront area.  The fact that the paper road touches the water does not change the character of 

the paper road from a way of passage to a park.  The area of the paper road in proximity of the 

water is quite often boggy or marshy and is at times underwater.  The land cannot support the 

weight of a vehicle and is not a boat launching area or a fire-drafting site.   

          2. Amendments Required of the Pleadings 

 

 The Plaintiffs are seeking relief for the benefit of all residents of the community, yet the 

only named plaintiffs are the Association and two individuals.  In identical, litigation involving 

the property located on the Chesapeake Bay side of Magnolia Avenue (Atterbeary, et al. v. 

                                                           
1 MD CODE REAL PROP § 2-114 (a) Except as otherwise provided, any deed, will, or other instrument that 

grants land binding on any street or highway, or that includes any street or highway as 1 or more of the 

lines thereof, shall be construed to pass to the devisee, donee, or grantee all the right, title, and interest of 

the devisor, donor, or grantor (hereinafter referred to as the transferor) in the street or highway for that 

portion on which it binds. 

(b) If the transferor owns other land on the opposite side of the street or highway, the deed, will, or other 

instrument shall be construed to pass the right, title, and interest of the transferor only to the center of that 

portion of the street or highway upon which the 2 or more tracts coextensively bind. 
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Property Owners Association of Arundel on the Bay, et al. Case No. C-02-CV-15-003736), the 

Association filed a Motion to Dismiss for Failure to Join Necessary Parties against the property 

owners involved in that case, which Motion was granted by this court.  The Defendants have 

desired to resolve matters without engaging all of the residents of the community in the litigation, 

however if this matter cannot be resolved and trial is necessary, then it would appear that the 

Plaintiffs are required to name all of the residents in the community in this action to quiet title 

pursuant to Maryland Real Prop. Art. §14-601 et eq. 

3.   Simplification or Limitation of Issues 

 

 Tose’ seeks a declaration from this Court that they hold title to the Disputed Street with the 

limited right of the adjacent property owners to walk the property.  

4.   Stipulation of Facts 

 

Neither party has requested any stipulations; however, the Defendants anticipate that 

stipulations could be reached concerning documents located in Land Records. 

 

5.   Requested Relief 

 

 Defendants seek a declaration of title to the disputed property and a declaration that there 

exists an implied easement by plat that the disputed property is available for use by the adjacent 

property owners as necessary to get to the next public way pursuant to the law as stated in Kobrine 

v. Metzger, 380 Md. 620 (2004). 

6.  Evidentiary Documents and Records 

The Defendants will timely provide a list of anticipated exhibits prior to the trial on the 

merits. 

7.   Witnesses 

 

 The Defendants reserve the right to call the following as witnesses: 
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 Maurice Tose’ 

 

 Asher Tose’  

 

 A representative of the Anne Arundel County Fire Department  

 

8.   Expert Witnesses 

 

 John Dowling, Esq. 

 Shepard Tullier 

 

     ____/s/__________________________ 

     Barbara J. Palmer (CPF # 8501010468) 

     Hyatt & Weber, LLC 

     200 Westgate Circle. 5th Floor  

     Annapolis, Maryland 21401 

     (410) 266-0626 

     bpalmer@hwlaw.com 

     Attorney for Maurice Tose’ and Teresa Layden 

 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on this _26th  day of September, 2020, a copy of the 

foregoing Pre-Trial Statement was filed in accordance with the MDEC system and a copy will be 

electronically served upon: 

 

Wayne Kosmerl 

Tucker Meneely 

125 West Street, 4th Floor 

 Annapolis, Maryland 21401 

kosmerl@councilbaradel.com 

meneely@councilbaradel.com   

Attorneys for the Plaintiffs  

 

      ____/s/__________________________ 

      Barbara J. Palmer (CPF # 8501010468) 
 

mailto:kosmerl@councilbaradel.com
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